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FORM A 

 

 

 

 
IN THE COURT OF ADDL SESSIONS JUDGE(FTC), 

SONITPUR, TEZPUR 
 

Present: Sri SK Ghosh, AJS,  
                         Addl Sessions Judge(FTC), 

                                Sonitpur, Tezpur. 
 
 

[Date of the Judgment] 

10-03-2022 
 

 
[Sessions Case No 228 /2018] 

 
(Details of FIR/ Crime and Police Station) 

 
 

 
Complainant : 

STATE OF ASSAM 

OR 

Msstt “X” 

 

 
REPRESENTED BY 

 

 
Learned Addl P.P. Mr. A Baruah. 

 
 

 
ACCUSED PERSON 

1. Md Samsuddin Ahmed, 

Son of- Lt. Abdul Khalek.  

Resident of Vill- Chatai Chapari. 

P.S.- Tezpur, 

District- Sonitpur. 

 
REPRESENTED BY 

 
Mr B.K. Basumatary. 
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FORM B 

 

Date of Offence 08-01-2017 

Date of FIR. 09-01-2017 

Date of Charge-sheet 30-11-2017 

Date of Framing of Charges 14-11-2018 

Date of commencement of evidence 20-03-2019 

Date on which judgment is reserved NIL 

Date of the Judgment 10-03-2022 

Date of the Sentencing Order, if any NIL 

 

 

 

Accused Details 

 
 
 
 
Rank of 

the 

Accused 

 
 
 

 
Name of 

Accused 

 
 
 

 
Date of 

Arrest 

 
 
 

Date of 

Release 

on Bail 

 
 
 
Offences 

charged 

with 

 
 

Whether 

Acquitted 

or 

convicted 

 
 
 

 
Sentence 

Imposed 

 
Period

 of 

Detention 

undergone 

during Trial 

for purpose 

of Section 

438,Cr.P.C. 

 

 
Driver 

 

 

Md 
Samsuddin 

Ahmed 

 

 
28-09-18, 

 

 

 
29-09-18, 

 

 
Section 

366/376 
of IPC. 

 
 

Acquitted 

 
 

NIL 

 

 
 1 day 
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Form C 

 
LIST OF PROSECUTION/DEFENCE/COURT WITNESSES 

 

A.  Prosecution 

 

 
RANK 

 

 
NAME 

NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL WITNESS, 

PANCH WITNESS, OTHER WITNESS) 

PW1 Msstt Mafiya Begum Complainant/Informant. 

PW2 Msstt “X” Other Witness(victim). 

PW3 Md. Nur Salam 
Other Witness. 

PW4 Msstt Sulema Khatun Other Witness. 

PW5 Sri Dijen Chandra 
Borah 

Police Witness (I/O). 

PW6 Dr. Tutumoni 
Handique 

Medical Witness. 

PW7 Sri Nilutpan Bhuyan Police Witness (I/O). 

 

B. Defence Witnesses, if any: 
 

 

 
 
 

 
 

RANK 

 
 

NAME 

NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL WITNESS, 

PANCH WITNESS, OTHER WITNESS) 

NIL NIL NIL 
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C. Court Witnesses, if any: 
 

 
 

 
RANK 

 
 

 
NAME 

NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL WITNESS, 

 
PANCH WITNESS, OTHER WITNESS) 

NIL NIL NIL 

 

LIST OF PROSECUTION/ DEFENCE/ COURT EXHIBITS 

A. Prosecution: 

 
Sr. No Exhibit Number Description 

1 P.Ext -1/PW-1 Ejahar. 

2 P.Ext-2/PW-2 164 statement of victim. 

3 P.Ext-3/PW-7 Charge sheet 

4 P.Ext-4/PW-6 Medical Report. 

 
 

B. Defence: 

 
Sr. No Exhibit Number Description 

NIL NIL Nil 
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C. CourtExhibits 

 
 

 

D. MaterialObjects: 
 

 

 

Sr. No 

 

Material Object Number 

 

Description 

NIL NIL 
NIL 

 

 

J U D G M E N T 

1. In this case accused Md Samsuddin Ahmed is put for trial 

for the allegation of charge under Section 366/376 of the IPC. 

2. Brief fact of the prosecution case is that on 09-01-2017 one 

Msstt Mafiya Begum lodged an ejahar in Tezpur Police Station 

stating inter alia that on 08-01-2017 at 12.00 noon while her 

married daughter Msstt “X” was waiting for vehicle on the NH-37 

at Bhojkhowa Chapori intending to go to her matrimonial home, 

the accused forcefully kidnapped her by taking her in a vehicle. It 

is apprehended that the accused confining her daughter in 

unknown place may forcefully rape and murder her. The family 

members of the accused are well conversant as to where the 

accused confined her daughter because the accused maintaining 

 
Sr. No 

 
Exhibit Number 

 
Description 

Nil Nil Nil 



Sessions Case No. 228 of 2018 Page 6 

 

 

communication with his family members over phone. On 

interrogation of the family members of the accused, the 

whereabouts of her daughter as well as accused would be 

unearth. Inspite of her all endeavor she could not find out the 

whereabouts of her daughter. 

3. On receipt of the ejahar from the informant the then O/C 

of Tezpur Police Station registered a police case being Tezpur P.S 

Case No.53/2017 u/s.366 IPC and endorsed to SI of police 

namely Dwijen Ch. Borah  of Borghat police out post for 

investigation. 

 

4. On being endorsed the I.O visited the P.O, drew sketch 

map of the P.O, got the victim medically examined and collected 

medical examination report, examined witnesses, by producing 

the victim before Magistrate got her statement recorded u/s.164 

Cr.P.C and after completion of investigation submitted charge 

sheet against the above named accused person u/s 366/376 IPC 

for facing trial. 

 

5. On receipt of summon accused person entered 

appearance before the learned Addl.C.J.M, Sonitpur, Tezpur 

being Eleka Magistrate, who after furnishing copies under 

section-207 Cr.P.C. had committed the case in compliance with 

the provision laid down u/s.209 of Cr.P.C to the learned court of 

Sessions for trial as the offence punishable u/s.366/376 IPC are 

exclusively triable by the Court of Sessions. Thereafter this case 

was made over by the learned Sessions Judge, Sonitpur,Tezpur 

to this court for disposal. 
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6. On appearance of the accused before this court formal 

charges under section 366/376 IPC has been framed upon 

perusal of the materials available on record and hearing the 

learned counsel for both sides by my learned predecessor. 

Charges so framed has been explained and read-over to the 

accused to which he pleaded not guilty and stand for trial.  

7. The learned additional P.P opened the case before this 

court describing the charges brought against the accused and 

stating by what evidence he proposes to prove the guilt of the 

accused. 

 

8. During the course of trial prosecution has examined as 

many as seven witnesses including the IO & MO. After 

completion of the evidence of the prosecution side, accused has 

been examined u/s.313 Cr.P.C. The defence plea is of total 

denial and the accused has declined to adduce any evidence for 

his defence. 

 

POINTS FOR DETERMINATION 

 

(1) Whether the accused Samsuddin Ahmed on 

08.01.2017 at about 12 noon, on the way to home from 

Bhojkowa Chapari (NH-37) under Tezpur P.S, kidnapped 

Musstt. Asmina Begum knowing it to be likely that she 

will be compelled to marry the accused against her will 

and thereby committed an offence punishable u/s 366 of 

IPC? 

 (2) Whether the accused Samsuddin Ahmed, on 

08.01.2017 and thereafter, at Lakhimpur committed rape 
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on Musstt. X. and thereby committed an offence 

punishable u/s 376 of IPC? 

 

DECISION AND REASONS FOR THE DECISION : 

 

9. I have heard argument advanced by the learned counsel 

for both sides and also have meticulously gone through the 

evidence both ocular as well as documentary available on record. 

 

Synopsis of the Evidence. 

 

10. PW1the informant stated that on the day of occurrence at 

around 10.AM while her daughter was going to her matrimonial 

home from her house, on the way from Bhojkhowa Chapori, the 

accused putting fear on her daughter forcibly took her daughter 

to Lakhimpur. She lodged the FIR before police. The accused 

forcibly, asked her daughter to divorce her husband and marry 

the accused. At night she came to know about the incident of 

missing of her daughter over phone from her son-in-law. As the 

accused previously wanted to marry her daughter, she on 

suspicion went to the house of the accused. Then the mother of 

the accused told her that her son has taken away her daughter. 

She took the phone number of the accused from his mother. She 

called the accused over phone, then he told her that he has 

taken away her daughter and asked her to give her daughter in 

marriage with him. She talked with her daughter over phone. 

She told her that the accused took her forcibly from the way and 

threatening her with life and forcing her to marry him. Then her 
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husband went to Lakhimpur and recovered her daughter. Exhibit-

1 is the FIR wherein Exhibit-1(1) and 1(2) are her signatures. 

 

11.       During cross examination she has stated that her 

house and house of accused are adjacent to each other. Her 

daughter visited their house from the matrimonial home and 

stayed for three days. Her daughter(aged about 2 years) was 

also with her. When her daughter entered into wedlock, her age 

was about 15 years at that time. The victim is her eldest child. 

After three years of her marriage, i.e. in the year 1999 birth of 

victim took place. She knew that both victim and accused were 

in love and previously accused gave proposal to marry the victim. 

The auto stand is about 2 KMs away from her home. Her 

daughter with her child came out of her house in order to go to 

her matrimonial home. None of their family members 

accompanied her to the Auto stand. She knows some of the auto 

rickshaw puller. People of the Bhojkhowa centre know her 

daughter. Nobody from the auto stand or Bhojkhowa centre 

informed her that accused forcibly took away her daughter from 

the auto stand. After three days, her daughter informed her 

about the incident over phone. Police visited her house after 

lodging the FIR. One scribe in the Court wrote the FIR. 

Regarding the incident a meeting took place in the village. She 

has denied all the suggestions thrown by the defence. 

 

12. PW2 the victim stated that informant is her mother. She 

knows the accused. Incident took place about 2 years back. At 

around 11.00 AM she came out of her parental home in order to 

go to her matrimonial home. From Bojkhowa, the accused 
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forcibly took her to Lakhimpur. He threatened her with life. She 

out of fear went with the accused.  The accused first took her by 

tempo and thereafter by bus. In lakhimpur, accused kept her in 

the house of his maternal aunt. In Lakhimpur Court the accused 

prepared documents divorcing her husband and married her. He 

prepared document of their marriage in Lakhimpur Court. After 

marriage the accused forcibly maintained physical relation with 

her. At Lakhimpur, after three days she, from phone of another 

person called her father and informed the matter. Her father 

went to Lakhimpur and recovered her. Her mother lodge FIR. 

Police sent her to the doctor for examination. The police also 

sent her to the court for recording her statement. Exhibit-2 is her 

statement given before the magistrate wherein Ext.2(1) to 2(4) 

are her signatures.  

 

13. During cross-examination she has stated that the house of 

the accused and her maternal home are situated adjacent to 

each other. She knows the accused from her childhood. The 

accused wanted to marry her but his mother disagreed. If her 

parents agreed to the proposal of the accused, she would have 

married the accused. The accused never went to her matrimonial 

home and disturbed her married life. The accused never called 

her over phone after her marriage with Dildar. On the day of 

occurrence, she was the mother of one child. The accused never 

talked with her after her marriage whenever she visited her 

maternal home after marriage. When she went with the accused 

by tempo, there were two passengers, and they landed at 

Dolabari. She does not know the name of the driver of the tempo. 

There were people at Bhojkhaowa Centre at the time they 
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boarded in the tempo. She, keeping her child with her mother, 

was going to Dhekiajuli. She did not shout inside the tempo 

(autorickshaw). The accused did not threaten her inside the 

tempo. She wanted to get down at Mission Chariali but accused 

obstructed. At that time the driver of the Tempo was present. 

She does not know the driver of the Tempo. Accused forced her 

to go to Balipara, in the same Tempo. She shouted to the driver 

to stop, but he did not stop. She wanted to get down but the 

accused threatened her that he will take her to Kerala. They got 

down by a road at Balipara. There was no residence nearby the 

place. Thereafter, after about 15 to 30 minutes they boarded in a 

bus to Lakhimpur. There were other passengers inside the bus. 

There was no weapon in the hand of the accused. They sat in 

the bus together. Accused gave the fare. She did not inform the 

co-passengers out of fear. At night they reached Lakhimpur. On 

the way to Lakhimpur, she did not mention the fact to other 

people. At that time her age was about 22 years. They stayed in 

Lakhimpur for three nights. She also went to the Lakhimpur 

Court. She did not notice Advocates in the Lakhimpur Court. 

There were other unknown people in the Lakhimpur Court. She 

noticed policemen in Lakhimpur Court. She out of fear did not 

approach the police and people in Lakhimpur Court. She put her 

signatures in the documents prepared in the Lakhimpur Court. 

She has read up-to Class VIII (eight). The accused threatened 

her and hence she put the signatures in those documents. She 

has not called her husband over phone from Lakhimpur. When 

her father reached the house of maternal aunt of the accused at 

Lakhimpur, the accused was not available. No police 

accompanied her father to Lakhimpur. When she came with her 
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father, the members of the family of maternal aunt of accused 

did not resist. After some days, accused returned. At that time 

she was in her maternal home. A meeting took place in the 

village regarding the incident. All the members of the two 

families were present in the meeting. In the document prepared 

in the meeting she put her signature. The villagers after lodging 

the FIR initiated a compromise. They willingly put signatures in 

those documents at the meeting. She has denied all the 

suggestions thrown by the defence. 

 

14. Md. Nur Salam as PW3 deposed in his evidence that he 

knows the informant and victim. He also knows the accused, 

who is his own cousin brother. The incident took place more 

than one year ago. At that time, victim was in her maternal 

home situated at Chataichapori. Both accused and the victim fled 

away and thereafter the mother of victim lodged FIR. Police did 

not record his statement. Then he has been declared hostile on 

the prayer of the learned Addl. P.P.  

 

15. During cross-examination by prosecution, PW3 said that it 

is a fact that he heard from villagers that when victim was 

standing near National Highway, Bhojkhowa Chapari for going to 

her matrimonial house at Dhekiajuli at that time accused took 

her away in a vehicle. The distance between his house and the 

house of accused is about 100 meters. The father of accused is 

the elder brother of his father. They are in good terms with each 

other. They have each other during difficult times. Today 

accused brought him to the main road by his motorcycle to take 

another vehicle to Court. He has denied the suggestion thrown 

by prosecution. 
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16. During cross examination by defence he has stated that  

both the informant and victim are his co-villagers. He knows that 

there was love affair between the accused and victim since many 

years and the mother of the victim(informant) was against the 

relationship between the accused and the victim.He has not seen 

how the accused took away the victim, whether the victim went 

with the accused on her own. On the day of occurrence, he was 

not available in the village. He came to know about the fact from 

the parents of the victim. Since the informant was aware about 

the relationship between the victim and the accused, initially she 

did not inform the police regarding the matter. Since he was not 

at home, police did not record his statement. He has not stated 

the facts before police as suggested by learned Addl. P.P today. 

Accused has not induced or threaten him to depose falsely in the 

Court in his favour. Prior to this incident, a meeting took place in 

the village when the victim left her matrimonial home in order to 

marry the accused. But, the mother of the victim protested. As 

the informant was against the relationship, she lodged a false 

case against the accused.   

 

17. Musstt. Sulema Khatun as PW4 stated that she knows 

both the informant and victim. She also knows accused. There 

was love affair between the victim and the accused. About 1 ½ -

2 years ago, she heard that both of them fled away to 

Lakhimpur.At this stage the witness is declared hostile on the 

prayer of the learned Addl. P.P. 
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18. During cross examination by prosecution she has stated 

that accused is her son.She has denied the suggestions thrown 

by the prosecution side. 

 

19. During cross-examination by defence she said that both 

accused and victim were in love since many years and presently 

the victim is residing with the accused as husband and wife. 

 

20. Dijen Ch. Borah,PW5, the IO of the case said that on 

09.01.2017 he was posted at Borghat Out Post under Tezpur 

Police Station. On that day, the O/C of Tezpur PS after 

registration of the FIR lodged by Mafia Begum, endorsed the 

same to him for investigation and accordingly, he visited the 

place of occurrence, recorded the statements of witnesses 

including the complainant and drew sketch map of the place of 

occurrence. He searched for the accused, but, could not find him 

in his house. After the victim was produced by the complainant, 

he sent her for medical examination and also to the court for 

recording her statement by learned Magistrate. Thereafter, he 

collected the medical report of victim. In the meantime he was 

transferred and hence, he has handed over the case diary to the 

I/C of the Post. He further stated that it is noticed from the case 

diary, that the subsequent IO Sri Nilutpal Bhuyan submitted the 

charge sheet against the accused. Ext.3 is the charge sheet and 

Ext.3(1) is the signature of Nilutpal Bhuyan which he knows. 

Ext.4 is the medical report. 

 

21. The I/O has confirmed that PW-3 Nur Salam stated before 

him during investigation that “ I heard from villagers that when 

victim was standing near National highway Bhojkhowa Chapari 
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for going to her matrimonial house at Dhekiajuli at that time 

accused took her away in a vehicle”. 

 

22. He has also confirmed that PW-4 Sulema Khatun stated 

before him during investigation that “ I heard from villagers that 

accused Samsuddin kidnapped Asmina and took her away in a 

vehicle from national highway”. 

 

23. During cross-examination PW5 stated that the informant 

lodged the FIR at Tezpur PS on 09-01-2017 and from Tezpur PS 

the same was sent to Borghat Out Post. On the same day at 

around 3.00PM he left for the place of occurrence. As per FIR the 

incident took place on 08-01-2017 at 12 noon. First he visited 

the house of victim. He found the informant in her house. The 

other members of the family of informant were not available at 

the time of his visit. He visited the place of occurrence i.e. near 

National Highway. About 15 yards away from the place of 

occurrence there are some shops. Near the place of occurrence 

there used to be gathering of peoples and vehicles. The victim 

did not state before him that she was taken by a tempo vehicle. 

He did not visit the places at Lakhimpur where the victim was 

kept because he was transferred from the post at that relevant 

time. When victim was produced before him by her mother, no 

other family members of victim accompanied the victim. He did 

not visit the house of husband of victim to ascertain whether 

victim was kidnapped or she eloped on her own with the accused. 

He visited the place of occurrence, once only i.e. on 09-01-2017. 

Victim was produced by her mother before him on 17-01-2017. 

He recorded the statement of Nur Salam, Nurul Amin and 

Sulema Khatoon on 09-01-2017. They are neighbours of victim. 
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During investigation, no information received regarding the 

previous relationship between the victim and accused. He 

recorded the statement of victim at the PS. The IO further stated 

that PW1 did not state before him during investigation that on 

suspicion she went to the house of accused and then, the 

mother of accused informed her that accused took away her 

daughter, that she took the phone number of accused from the 

mother of accused and thereafter, called the accused over phone, 

then accused told her that he has taken away her daughter and 

asked her to give her daughter in marriage with him”. 

 

24. PW5 has further confirmed that the witnesses Nur Salam 

Nurul Amin and Sulema Khatun told him that they came to know 

about the incident from villagers. 

 

25. Dr.Tutumoni Handique, PW6, the medical officer stated 

that on 17-01-2017, she was posted at as Sr. M & HO – I at 

Kanaklata Civil Hospital, Tezpur. On that day, in reference to 

Tezpur PS Case No 53/17 under Section 366 of IPC, she has 

examined one patient(victim) namely Asfina Begum, female, 

aged about 22 years, D/o Md Nurjamal Haque of vill- Chatai 

Chapori PS-Tezpur on being escorted and identified by WPC/416 

Jubi Deka. She has examined the victim on 17-01-17 at 4.00 PM 

at the emergency and labour room complex of the Kanaklata 

Civil Hospital in presence of GNM Pranati Kurmi vide Registration 

No. 986/17 and found the following: 

 According to victim she was abducted by a known person on 

08.01.2017 and she escaped from Lakhimpur on 14.01.2017. 
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Menstrual History:  – Regular. LMP- 15-01-2017. Last child 

birth 3 ½ years ago. 

O/E:  

Height – 152cm,  

weight – 40 kgs,  

Teeth – 7/7-7/7. 

  At the time of examination she is neat and tidy. Gait is 

normal, average built. No injury present on her body as well as 

on her private parts. Hymen absent. 

Investigation and reports: 

1. Vaginal smear for spermatozoa – no sperm seen. Done 

at KCH Laboratory, Lab No 10/17.  

2. Urine for HCG – Negative (done at Assam X-Ray Clinic 

and Laboratory. Patients ID No-31222. Report given by 

Dr. D.Mahanta, Pathologist). 

3. U/S of abdomen – Normal Pelvic organs and non-gravid 

uterus (done at Assam X-Ray Clinic and Laboratory. 

Report given by Dr. P.K.Borman, MD). 

Impression:  

1. No sign & symptoms suggestive of recent sexual 

intercourse. 

2. No mark of violence seen on her private parts.  

3. Victim is not pregnant. 

  Ext.4 is the medical report and Ext.4(1), is her signature. 

Defence declined to cross-examine the MO. 
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26. Nilutpal Bhuyan, PW7, another IO of this case stated that 

on 15.07.2017 he was posted as I/C Borghat Out Post under 

Tezpur Police Station. On that day, the O/C of Tezpur PS 

endorsed him the instant case for completion of investigation 

which has been partly investigated by S.I. Dijen Ch. Borah. On 

being entrusted, he has gone through the case diary and found 

that statement of all the witnesses has already been recorded 

and the accused was absconding. Thereafter, the accused 

obtaining bail order from the Hon’ble High Court appeared before 

him and in terms of the bail order, he had released the accused 

on bail and having gone through the case diary found that there 

is a prima facie case under Section 366/493/497/498/376 IPC 

against accused Samsuddin and accordingly, he had submitted 

charge sheet under the above said Sections of law against 

accused Samsuddin for facing trial. Ext.3 is the charge sheet 

submitted by him wherein Ext.3(1) is his signature. 

 

27. During cross-examination he denied the fact that there 

was no material in the case diary for submission of charge sheet 

under Section 366/493/497/498/376 of IPC against the accused, 

but he had submitted the charge sheet without sufficient 

materials against the accused.  

Evaluation of Evidence : 

 

P O I N T     Nos. 1 and 2. 

  For the convenience of discussion and appreciation 

of evidence both the points are taken together. 
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28. To substantiate the fact alleged in the ejahar, the 

prosecution examined altogether seven witnesses. Amongst 

them, PW-5,6 and 7 are formal witness being the I/Os and M.O 

whereas PWs-3 and 4 turned hostile. 

 

29. The star witness of the case in hand is the victim who as 

PW-2 stated that the incident took place about 2 years back. At 

around 11.00 AM she came out of her parental home in order to 

go to her matrimonial home. From Bojkhowa, the accused 

forcibly took her to Lakhimpur. He threatened her with life. She 

out of fear went with the accused.  The accused first took her by 

tempo and thereafter by bus. In Lakhimpur, accused kept her in 

the house of his maternal aunt. In Lakhimpur Court the accused 

prepared documents divorcing her husband and married her. He 

prepared document of their marriage in Lakhimpur Court. After 

marriage the accused forcibly maintained physical relation with 

her. At Lakhimpur, after three days she, from phone of another 

person called her father and informed the matter. Her father 

went to Lakhimpur and recovered her. Her mother lodged FIR. 

Police sent her to the doctor for examination. The police also 

sent her to the court for recording her statement. Exhibit-2 is her 

statement given before the magistrate wherein Ext.2(1) to 2(4) 

are her signatures. PW-1 has stated that on the day of 

occurrence at around 10.AM while her daughter was going to her 

matrimonial home from her house, on the way from Bhojkhowa 

Chapori, the accused putting fear on her daughter forcibly took 

her daughter to Lakhimpur. The accused forcibly, asked her 

daughter to divorce her husband and marry the accused. At 

night she came to know about the incident of missing of her 
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daughter over phone from her son-in-law. As the accused 

previously wanted to marry her daughter, she on suspicion went 

to the house of the accused. Then the mother of the accused 

told her that her son has taken away her daughter. She took the 

phone number of the accused from his mother. She called the 

accused over phone, then he told her that he has taken away 

her daughter and asked her to give her daughter in marriage 

with him. She talked with her daughter over phone. She told her 

that the accused took her forcibly from the way and threatening 

her with life and forcing her to marry him. Then her husband 

went to Lakhimpur and recovered her daughter.   

 

30. From the above ratio of the evidence of PWs-1 and 2 it 

appears that there are huge contradictions between the two PWs 

in as much as according to PW-1 she came to know about the 

incident on the night of the incident itself from her son-in-law 

over phone but PW-2 in her evidence stated that she did not 

make call to her husband while she was at Lakhimpur as such 

knowledge about missing of victim by her husband sitting at 

Dhekiajuli without being communicated by the victim is 

impossible hypothesis. PW-1 stated that her daughter took her 2 

years old daughter with her for going to her matrimonial home 

but PW-2 has stated that she kept her child with her mother. 

PW-1 stated that under suspicion she went to the house of the 

accused and the mother of the accused told her that the accused 

has taken her daughter and she has collected phone number of 

the accused from his mother and made phone call and over 

phone the accused admitted that he has taken her daughter and 

asked her to give marriage with him and her daughter also over 
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phone told her about the incident. But PW-2 is totally silent 

about the said fact nor shehas whispered in her evidence that 

she ever talked with PW-1 over phone while she was available 

with the accused. IO also confirmed that PW1 did not state 

about the said fact to him. 

 

31. That apart both the PWs- 1 and 2 have stated that father 

of the victim went to Lakhimpur and brought the victim but the 

father of the victim is not examined. Similarly the husband of the 

victim from whom the informant got the information about 

missing of victim is also not examined. 

 

32. It may be pertinent to mention here that PW-1 stated that 

she knows some auto rickshaw puller and peoples of Bhojkhowa 

Chapori knows her daughter but nobody from the auto stand or 

Bhojkhowa centre informed her that the accused forcibly took 

away her daughter from the auto stand. Had if been there was 

any incident of kidnapping as alleged, any one present in the auto 

stand and other peoples available at the Bhojkhowa centre who 

knows the informant and her daughter certainly have informed the 

matter to the informant or her family members. But nothing of 

that sort evidence is forthcoming, which casts doubts about the 

prosecution’s story.  

 

33. The I/O confirmed that Nur Salam and Sulema Khatun 

told him that they came to know about the incident from 

villagers.  

 



Sessions Case No. 228 of 2018 Page 22 

 

 

34. PWs-3 and 4 turned hostile and do not support the case 

of the prosecution but stated from their knowledge that there 

was love affairs between the accused and the victim since long. 

However, PW-3 stated that he heard from villagers that when 

victim was standing near National highway Bhojkhowa Chapari 

for going to her matrimonial house at Dhekiajuli at that time 

accused took her away in a vehicle. But those villagers from 

whom, PWs- 3 and 4 came to know about the incident are not 

examined. So it became apparent that the evidence of PWs-3 

and 4 are totally hearsay so far alleged incident is concerned and 

that too without being confirmed by their respective source. As 

such their evidence does not bear any evidentiary value in the 

eye of law with regard to fact of kidnapping the victim by 

accused. 

 

35. Similarly evidence of PW-1 that she came to know about 

missing of victim from her son-in-law but her son-in-law is not 

examined in the one hand. On the other hand her assertion that 

her daughter over phone also told her about the incident on the 

date of incident and after three days of the incident are also not 

supported by the victim. As such evidence of the PW-1 is also 

hearsay without being confirmed by the sources of her 

information, so her evidence also does not bear any evidentiary 

value in the eye of. 

 

36. With regard to the evidence of the victim (PW-2) is 

concerned, her evidence bears several material contradictions 

with the evidence of the informant (PW1) as indicated in the 

preceding paragraphs. Further the evidence of the PW-2 also 

contradictory with her previous statements recorded u/s.161 so 
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also u/s.164 Cr.P.C in as much as in her statements recorded 

u/s.161 she has stated that accused on the date of incident while 

she was waiting for vehicle intending to go to her matrimonial 

home forcefully lifting her in a vehicle took her to Lakhimpur and 

kept in the house of the maternal aunt of the accused. On 

10.01.17 accused married her without her consent and on 

14.01.17 accused returned to home accompanied with her. On 

that day at evening her mother coming to know about her return, 

went to the house of the accused and brought her back from the 

house of the Samsuddin. Samsuddin committed rape on her. But 

in her evidence she has stated that accused took her by a tempo 

to Balipara and thereafter by bus to Lakhimpur and kept her in 

the house of his maternal aunt and thereafter in the court of 

Lakhimpur executing document got divorced her husband and 

married her and thereafter maintained physical relation with her 

forcefully. She has also stated that after three days she made 

phone call to her father and thereafter her father went to 

Lakhimpur and brought her back, which are totally contradictory 

with her statements before police. Similarly there are also huge 

contradictions of her evidence with her statements recorded 

u/s.164 Cr.P.C but the same are not brought on record by the 

learned counsel for the defence in compliance with the provisions 

laid down u/s.145 of the Evidence Act. 

 

37. That apart defence by cross examining PW-2 elicited that 

the accused wanted to marry her but his mother disagreed. If 

her parents agreed to the proposal of the accused, she would 

have married the accused. The accused never went to her 

matrimonial home and disturbed her married life. The accused 
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never called her over phone after her marriage with Dildar.  

There were people at Bhojkhaowa Centre at the time they 

boarded in the tempo.  She did not shout inside the tempo (auto 

rickshaw). The accused did not threaten her inside the tempo. 

She wanted to get down at Mission Chariali but accused 

obstructed. At that time the driver of the Tempo was present. 

She does not know the driver of the Tempo. Accused forced her 

to go to Balipara, in the same Tempo. She shouted to the driver 

to stop, but he did not stop. She wanted to get down but the 

accused threatened her that he will take her to Kerala. They got 

down by a road at Balipara. Thereafter, after about 15 to 30 

minutes they boarded in a bus to Lakhimpur. There were other 

passengers inside the bus. There was no weapon in the hand of 

the accused. They sat in the bus together. Accused gave the fare. 

She did not inform the co-passengers out of fear. At night they 

reached Lakhimpur. On the way to Lakhimpur, she did not 

mention the fact to other people. At that time her age was about 

22 years. They stayed in Lakhimpur for three nights. She also 

went to the Lakhimpur Court. There were other unknown people 

in the Lakhimpur Court. She noticed policemen in Lakhimpur 

Court. She out of fear did not approach the police and people in 

Lakhimpur Court. She put her signatures in the documents 

prepared in the Lakhimpur Court. She has read up-to Class VIII 

(eight). The accused threatened her and hence she put the 

signatures in those documents. When her father reached the 

house of maternal aunt of the accused at Lakhimpur, the 

accused was not available. No police accompanied her father to 

Lakhimpur. When she came with her father, the members of the 

family of maternal aunt of accused did not resist.  
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38. From the cross examination of PW-2 it appears that she 

studied up-to Class-VIII and at the time of the incident she was 

aged about 22 years. Right from Bhojkhowa Chapari to 

Lakhimpur Court, according to PW-2 she accompanied the 

accused and travel the long way by public transport including a 

halt of 15/30 minutes at Balipara and during this long span of 

time and distance, she encounters many peoples but she did not 

inform anyone about the incident on the explanation that the 

accused threatened her but it is also elicited from her that the 

accused had no arms with him. She also stated that in the 

Tempo accused did not threatened her but according to her, 

accused kidnapped her taking her in Tempo at first wherein two 

other passengers were also available.  

 

39. It is crystal clear that at the time of the incident, the 

victim was not only major one but also a married woman having 

a children and education of VIII standard and as such, she had 

the understanding and well conversant about the consequences 

of going with the accused leaving behind her minor daughter in 

the custody of her mother and deserting her husband. Inspite of 

that she went with the accused to Lakhimpur without protest and 

resistance where they reached at night and thereafter she stayed 

three nights with the accused and maintained physical relation 

with the accused after solemnisation of marriage at Lakhimpur 

Court and thereafter only she has informed about the incident to 

her father over phone according to her, which is also 

contradictory with her previous statement. 
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40. PW-2 also stated that while her father went to bring her 

from Lakhimpur the accused was not available and the family 

members of the maternal aunt of the accused did not obstruct 

her to come back with her father, which shows that neither the 

accused nor the family members of the maternal aunt of the 

accused restrained the victim, so it appears that she voluntarily 

stayed with the accused there for three days. 

 

41. Further PW-2 admitted in clear tune that she had love 

affairs with the accused and the accused proposed to marry her 

but her parents did not agree, had if been, her parents agreed to 

the proposal of the accused, she might have married the accused. 

PWs-1,3 and 4 also have stated in their evidence that there was 

love affairs between the accused and  the victim since long.   

 

42. In the above back drop of evidence, learned counsel for 

the defence advanced argument that there was love affairs 

between the victim and accused and as such the victim 

voluntarily eloped with the accused in broad daylight from a 

market like place without raising any noise. Further there is no 

mention as to why the victim proceeded alone towards her 

matrimonial home without her 2 years old child and the victim 

also did not raise any alarm in the long way from Tezpur to 

Lakhimpur because the victim of her own eloped with the 

accused. Hence, none of the alleged offences are substantiated 

and thus prayed for acquittal of the accused. 

 

43. In support of his submission, learned counsel for the 

defence has relied upon the following decisions: 
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(i) Alindra Deb Barma &Ors.-Vs- State of Tripura 

reported in 2009(4) GLT 880 wherein Hon’ble 

Gauhati High Court held that “Circumstances 

proving that victim girl voluntarily went with 

accused persons. Evidence of prosecutrix 

regarding factum of rape against A2 held tainted, 

tutored and not cogent or trustworthy-Medical 

evidence indicating no injury marks in any part of 

the body-Conclusion that she was a willing and 

consenting party”. 

(ii) Ikbal Hussain Saharia @ Iqbal Rahman-Vs- State 

of Assam reported in 2010 (3) GLT 36 wherein our 

Hon’ble High Court held that “from the 

prosecution evidence itself it appears that the 

alleged occurrence took place in the crowded 

market area with rows of shops on the both sides 

in broad day light at 10/10. 30 a. m. when the 

victim came to market and thereafter, she was 

taken from place to place by the accused persons, 

i. e. the appellant and the co-accused Md. Nazir 

Ali. Had the victim being a girl raised slightest 

protest against the activities of the accused 

persons, the people in the public place certainly 

would have come forward to rescue her. On the 

other hand, as per evidence of DWs 1 and 2, she 

came to the Court at Mangaldoi on 20. 2. 93 for 

swearing the affidavit vide Ext. 'ka'. Court 

premises are public place and not to speak of 

public, police personnel are always available on 
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duty in Court premises. From the evidence of PW 

5 as well as Ext. 'ka' it is crystal clear that the 

victim PW 1 was a major girl at the relevant time. 

As per her evidence, she was taken from 

Mangaldoi to Guwahati. Then to Shillong and from 

Shillong to Rani and then to Muktapur. Thereafter, 

she was brought to Samuapara at Mangaldoi. 

However, she never protested, nor raised any 

alarm and told anybody that she had been 

abducted or forcefully taken away by the accused 

appellants from the lawful custody of her guardian. 

While taken together all these factors, one can 

only reach to the conclusion that PW 1 was a 

consenting party and that she was not abducted”. 

(iii) Alamelu and another-Vs- State reported in AIR 

2011 SC 715. In the said decision Hon’ble Apex 

Court held that “this girl was staying with 

Sekar(A1). She did not raise any protest. Shje did 

not even complain to this witness or any other 

residents in the locality. Her behaviour of not 

complaining to anybody at any of the stages after 

being allegedly abducted would be wholly 

unnatural. Earlier also, she had may opportunities 

to complain or to run away, but she made no such 

effort. It is noteworthy that she made no protest 

on seeing some known person near the car, after 

her alleged abduction. She did not make any 

complaint at the residence of Selvi, sister of Sekar 

(A1) at Padupatti. Again, thee was no complaint 
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on seeing her relatives allegedly assembled at the 

temple. Her relatives apparently took no steps at 

the time when mangalsutra was forcibly tied 

around her neck by Sekar (A1). No one went for 

police help even though a car was available. She 

made no complaint when she was taken to the 

house of PW-5. Thiru Thirunavukarasu and stayed 

at his place. Again, there was no protest when 

Sekar(a1) took her to the police station on  5th 

day of alleged abduction and told at the Tiruchi 

Police Station that they have already been married. 

The above behaviour would not be natural for a 

girl who had been compelled to marry and 

subjected to illicit sexual intercourse.” 

(iv) Sahidur Rahman-Vs- State of Assam reported  in 

2012 (2) GLT 267, wherein Hon’ble Gauhati High 

Court held that “It is noticeable that in her own 

evidence she had stated that she had encountered 

many people in the street but she had not even 

sought to attract the attention of onlookers by 

some overt action like screaming. It is also 

noticeable that none of the alleged witnesses had 

adduced evidence with regard to the aforesaid 

dragging of PW (2). The mother, PW 3, had also a 

lurking suspicion that the victim girl might elope 

on the fateful day though she had not come out 

with a version why she harboured such suspicion. 

However, it will not be unreasonable to assume 

that she was aware of the kind of relationship her 
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daughter had with the accused. The cross 

examination of PW 3 will indicate that she was not 

opposed to the match. There is also material 

contradiction in the evidence of PW 1, PW (2) and 

PW 4 relating to the manner in which the PW (2) had 

spent the night on the road”. 

(v) Sanoi Uddin @ Salam @ Abdul-Vs- State of Assam 

and another reported in 2016 (4) GLT 1108. In 

the said decision our Hon’ble high Court held that 

“It transpires from the aforesaid evidence that the 

victim was not forcibly taken in the Rickshaw. She 

stated that she was insisted by the accused to 

board the Rickshaw. The Rickshaw puller deposed 

that the victim boarded the Rickshaw voluntarily. 

She was taken to different places. She never 

raised any alarm or reported the matter to any 

body. While she was apprehended by the Police 

along with the accused appellant, she was 

wearing "Burkha". Thus, from the evidence, it 

appears that the victim run away with the accused 

on her own accord”. 

(vi) State of Himachal Pradesh-Vs- Raj Kumar reported 

in 2016 Cr. L.J 3968. Wherein Hon’ble Himachal 

Pradesh High Court held that “Prosecutrix has 

deposed that she had gone to Sundernagar. 

Accused met her. He insisted to marry her. She 

told him that she would not marry him without the 

consent of her parents. Accused took her to 

Chandigarh and thereafter from Chandigarh to 
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Tanda. Prosecutirx has admitted, in her cross 

examination, that many people were present at 

Sundernagar Bus Stand. She has not raised any 

alarm. She has not raised any alarm at 

Chandigarh Bus stand and also when she travelled 

from Chandigarh to Tanda.  

          There was no external injury on vagina including 

internal genitalia. In case, the was forcible sexual 

intercourse, there should have been some injury 

on the person of prosecutrix, external or internal. 

However, fact of the matter is that no injured 

were found. Prosecutrix could also make 

complaint to the sister of the prosecutrix at 

Chandigarh or at Tanda but she has chosen not to 

do so. Thus the prosecution has failed to prove its 

case against the accused under charged sections.” 

(vii) Bijoy @ Rabin Patir-Vs- State of Assam and 

another reported in 2018 (5) GLT 526, wherein 

our Hon’ble High Court held that “the victim 

remained with the accused person for two days 

without any attempt to fled away from this 

clutches, coupled with the fact that there is no 

any evidence to show that there was any forceful 

abduction of the victim girl from a public place 

and also the fact that no any relevant witness has 

been examined by the prosecution to show that 

the victim was kept confined forcefully in the 

house of a person at Amingaon, as of 

determinative factor to adjudge the credibility of a 
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victim woman. Fixing a criminal liability of a 

person is to be based upon the authenticity of the 

case of the victim, so as to make her evidence 

credible and to be accepted beyond all reasonable 

doubt”, and 

(viii) Abu Taher Prodhani-Vs- State of Assam and 

others reported in 2021 (4) GLT 958 wherein 

Hon’ble Gauhati High Court held that “sole 

testimony of prosecutrix that she was kidnapped 

and first taken in a two wheeler on point of knife 

and the on a train, city bus and kept in a house 

and repeatedly raped. Victim not raising any alarm 

while being taken away. Medical evidence 

showing no injuries on the body of the prosecutrix 

and no evidence of rape. Multiple contradictions in 

the statement of the victim given under Sec.164 

Cr.P.C and then before the Court. Story given by 

the prosecutrix improbable and not inspiring 

confidence”. 

 

44. The decisions of the higher Courts are the deciding 

principles under a given facts and circumstances of a case but 

every case has its own facts and circumstances. 

 

45. Herein this case it is abundance in the evidence of the 

victim (PW-2) that she was taken in a Tempo from Bhojkhuwa 

Chapari by the accused while she was waiting for going to her 

matrimonial home but she left behind her minor 2 years old 

daughter in the custody of her mother and by the said tempo 
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they went to Balipara and after getting down at Balipara they 

were waiting there for about 15 to 30 minutes and thereafter 

boarded in a bus and thereby went to Lakhimpur and reached 

there at night and stayed in the house of the maternal aunt of 

the accused for three days and thereafter she made phone call 

to her father and subsequent thereto her father went there and 

brought her from there without any police help and that too 

without any resistance from the part of the family members of 

the maternal aunt of the accused whereas accused was also not 

present there at that time. She has also stated that accused took 

her to Lakhimpur Court and got executed some documents 

thereby got her divorced from her husband and married her and 

thereafter maintained physical relation with her forcefully. But 

interestingly in this long way so also in the Lakhimpur Court 

where she found other peoples and police including co-

passengers in the tempo and bus, never complained anything 

about the incident, which is not natural one and beyond prudent 

conduct and it gives adverse inference supporting the case of the 

defence that she had love affairs with the accused and she 

voluntarily eloped with the accused and that is why she left 

behind her minor daughter and eloped with the accused 

voluntarily and with her consent she maintained physical relation 

with the accused. 

 

46. The medical evidence available on record reveals that 

there was no injury either external or internal on her person 

while she was examined. Had if been there was any forceful 

sexual intercourse, there might have some injury over her genital 

parts but no injury of that sort was found during examination by 
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the doctor, which nullify the evidence of the prosecutrix that the 

accused forcibly committed sexual intercourse with her.   

 

47. The decisions referred to above are found to be befitting 

with the facts and circumstances of the case in hand and has 

bearing in it. 

 

48. In the entirety of the above discussion it follows that the 

evidence of the prosecutrix does not inspire confidence to rely 

upon safely rather it left huge room of doubts, which goes in 

favour of the accused. Hence, I am of the considered opinion 

that the accused deserves acquittal on benefit of doubts. 

 

49. Accordingly, accused is acquitted awarding benefit of 

doubts and set at liberty forthwith. 

 

50. Bail bond extended for six months. 

 

51. Judgement is pronounced and delivered in the open Court 

in presence of the accused. 

 

52. Judgment is prepared on separate sheets and tagged with 

the case record. 

 

53. Given under my hand and seal of this Court on this 10th 

day of March,2022 at Sonitpur, Tezpur. 

 

                                               (S.K. Ghosh) 
     Addl Sessions Judge(FTC), 
            Sonitpur,Tezpur. 
 

 


